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 One of the most exciting developments in the area of employment law is the increasing 

protection for transgender individuals from workplace discrimination.  Both federal and state laws 

have made advancements in recognizing the difference between sex and gender.  They acknowledge 

that protection against sex discrimination alone does not adequately address the problem of 

widespread discrimination against transgender people.1  Title VII of the Civil Rights Act of 1964 

(Title VII)2 and the Gender Non-Discrimination Act of 2003,3 which amended California’s Fair 

Employment and Housing Act (the FEHA)4 to specifically include transgender individuals are 

among the sources of this increasing protection.5  This essay examines the differences between these 

acts by focusing on two primary points of distinction:  1) how each expands its protection to include 

transsexual individuals; and 2) the specific grooming code protection offered by the FEHA..    

 

I. HOW THE FEHA AND TITLE VII EXPANDED PROTECTION TO 
INCLUDE TRANSSEXUAL INDIVIDUALS 

 
Although transgender individuals are finding increasing solace from provisions barring 

employment discrimination under both Title VII and the FEHA, those protections arise in 

dramatically different ways.  Transgender individuals are explicitly included within the purview of 

the FEHA.6  Amended by the 2003 Gender Non-Discrimination Act, the FEHA now specifically 

includes “gender” in its definition of “sex” and makes it unlawful for an employer to discriminate 

against an individual on the basis of gender.7  CAL. GOV’T CODE § 12926(p) provides:   
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(p) “Sex” includes, but is not limited to, pregnancy, childbirth, or medical conditions related 
to pregnancy or childbirth.  “Sex” also includes, but is not limited to, a person’s gender, as defined in 
Section 422.56 of the Penal Code.  (Italics added to show amended language.)8

 
CAL PEN. CODE § 422.56(c) defines “gender” as: 

“Gender” means sex, and includes a person’s gender identity and gender related appearance 
and behavior whether or not stereotypically associated with the person’s assigned sex at 
birth.9

 
This language explicitly recognizes gender discrimination as a distinct form of sex discrimination.  

The 2003 Amendments reflect the California Legislature’s intent to specifically expand the 

prohibition on sexual discrimination by including gender in the definition of sex.10  Therefore, under 

the FEHA, a transsexual individual who brings a gender discrimination claim is recognized as a 

member of a protected class under the law.11

 Title VII, however, remains largely in its original form and does not recognize gender 

discrimination in its statutory language.12  It provides, in relevant part, that “it shall be an unlawful 

employment practice for an employer …to discriminate against any individual with respect to his 

compensation, terms, conditions, or privileges of employment because of such individual’s race, 

color, religion, sex, or national origin.”13  Title VII has begun expanding its protections to include 

transgender individuals.14  Unlike the legislative initiatives that broadened the FEHA,15 the 

expansion under Title VII is the result of courts’ evolving interpretations of the act to address 

societal needs.16  

 Until the past decade, courts held that transgender individuals had no recourse against 

employment discrimination under Title VII.17  In Ulane v. Eastern Airlines, the employed discharged a  

transsexual employee, who ceased being male and became female.18  While recognizing distinctions 

among homosexuals, transvestites, and transsexuals, the Court held that Title VII protections do not 

apply to transsexuals because “sex” must be narrowly construed to mean only anatomical and 

biological characteristics, and because Congress never intended Title VII to protect transsexuals.19  
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For years, courts adhered to the holding in Ulane, and denied Title VII protection to transgender 

individuals.20

 It was not until the U.S. Supreme Court issued its decision in Price Waterhouse v. Hopkins21 

that transsexuals began to gain protection under Title VII.22  In Price Waterhouse, a female candidate 

was refused admission to partnership in her accounting firm because she was deemed too 

masculine.23  She was told that her professional problems would be solved if she were to take “a 

course at charm school,” “walk more femininely, talk more femininely, dress more femininely, wear 

make-up, have her hair styled, and wear jewelry.”24  Writing for a plurality of the Court, Justice 

Brennan introduced the notion of “sex-stereotyping” as the basis for framing a sex discrimination 

claim under Title VII.25  He reasoned that differential treatment of men and women resulting on 

account of non-adherence to sex-stereotypes may be considered sex discrimination for purposes of 

Title VII protection.26  Since the Supreme Court’s decision in Price Waterhouse, subsequent lower 

court decisions have expanded the Court’s interpretation to include protection for transsexuals.27

 The most notable case is Smith v. The City of Salem, where the Sixth Circuit Court explicitly 

held that Title VII protection covers transgender individuals.28  The plaintiff in Smith was born male, 

but identified himself as female.29  When the plaintiff began to express a more feminine appearance 

at work, co-workers commented that his appearance and mannerisms were not “masculine enough” 

and initiated a plan to terminate him.30  In response to defendants’ plan to terminate him on account 

of his transsexualism,  the plaintiff obtained legal representation and was ultimately suspended.31   

 Contrary to the lower court’s holding, the Sixth Circuit maintained that the plaintiff in Smith 

stated a claim for relief pursuant to Price Waterhouse’s prohibition of sex stereotyping.32  It noted: 

“After Price Waterhouse, an employer who discriminates against women because, for instance, they do 

not wear dresses or makeup, is engaging in sex discrimination because the discrimination would not 

occur but for the victim’s sex.  It follows that employers who discriminate against men because they 

 3



do wear dresses and makeup, or otherwise act femininely, are also engaging in sex discrimination, 

because the discrimination would not occur but for the victim’s sex..”33  Analogizing the plaintiff’s 

claim to that in Price Waterhouse, the Court held: 

Discrimination against a plaintiff who is transsexual—and therefore fails to act and/or 
identify with his or her gender—is no different from the discrimination directed against Ann 
Hopkins in Price Watherhouse, who, in sex-stereotypical terms, did not act like a woman.34

 
In so doing, the Court firmly expanded Title VII’s protection against sex discrimination to 

transsexuals through a blanket prohibition against discrimination motivated by sex-stereotyping.35

 Other courts have similarly held that transsexuals are covered under Title VII’s protection 

against sex discrimination.36   In Schwenk v. Hartford, the Ninth Circuit  interpreted the Supreme 

Court’s reasoning in Price Waterhouse to suggest that the terms “sex” and “gender” are 

interchangeable. 37  The Court further noted that for the purposes of setting forth a sex 

discrimination claim, what matters “is that in the mind of the perpetrator the discrimination is 

related to the sex of the victim,” such as where a “perpetrator’s actions stem from the fact that he 

believed that the victim was a man who ‘failed to act like’ one.”38  

 Although some courts are moving in the direction of including transgender individuals 

within the purview of Title VII, many still deny transgender individuals protection.  Since the circuits 

are split on this issue, a transgender individual bringing a claim of sexual harassment for gender 

discrimination in federal court will confront case law unfavorable to his/her position.  However, 

claimants bringing their claims in California state courts will enjoy explicit protection against 

employment discrimination under the FEHA. 
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   II.  GROOMING CODE PROTECTION UNDER THE FEHA 

Another critical difference between the FEHA and Title VII protection is language 

pertaining to dress codes.  The 2003 Amendments added CAL. GOV’T CODE § 12949 to the FEHA, 

clarifying the employer’s ability to set standards for workplace appearance: 

Nothing in this part relating to gender-based discrimination affects the ability of an employer 
to require an employee to adhere to reasonable workplace appearance, grooming, and dress 
standards not precluded by other provisions of state or federal law, provided that an 
employer shall allow an employee to appear or dress consistently with the employee’s gender 
identity.39

 
This language may at first blush appear to diminish some of the protection that the 2003 

Amendments provided to transgender individuals.  However, under close examination, the statute 

may instead enhance protection under the FEHA by explicitly permitting employees to “appear or 

dress consistently with the employee’s gender identity.”  This language grants an employee the 

freedom to reflect his/her gender identity at the workplace, even if it does not conform to his/her 

sex.   

 There is no similar dress code protection provided under Title VII.  Courts have found no 

Title VII violation in gender-specific dress and grooming codes, so long as the codes do not 

disparately impact one sex or impose an unequal burden.40   They have further permitted 

evenhanded and evenly applied grooming codes to be enforced even when based on highly 

stereotypical notions of how men and women should appear.41  However, in light of Price Waterhouse 

and Smith, it is unclear how the plight of transgender individuals would fit into the unequal burden 

analysis.   

Since transgender individuals do not identify with the gender roles associated with their 

anatomical sex, adherence to a strict dress code that reflects stereotypical notions of how men and 

women should appear can mean an extremely uncomfortable and unnatural demand for them.  Still, 

because courts ignore the fact that sex and gender do not correspond for transsexuals in their 
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application of the unequal burden analysis, dress codes that require transsexuals to reflect the gender 

associated with their sex are not found to be in conflict with Title VII.  As a result, in many 

jurisdictions where “sex” is construed narrowly to mean biological characteristics, transgender 

individuals must either repress their gender identity or risk losing their jobs.  

In Schroer v. Billington, however, District Court Judge James Robertson addressed this 

problem head on.  Citing the District Court Judge Grady’s decision in Ulane v. Eastern Airlines, Inc., 

(Ulane I),42 he suggested that “‘sex is not a cut-and-dried matter of chromosomes,’ [r]ather, it 

encompasses ‘sexual identity,’ which ‘is in part a psychological question --a question of self-

perception; and in part a social matter – a question of how society perceives the individual.’”43  

Judge Robertson further encouraged revisiting the position advanced in Ulane I that “discrimination 

against transsexuals because they are transsexuals is ‘literally’ discrimination ‘because of... sex.’”44  

However, views of Judges Robertson and Grady are not uniformly accepted.   

In a related matter, California’s Fair Employment and Housing Commission (FEHC) issued 

a precedential decision on transgender discrimination in public accommodation under the Unruh 

Civil Rights Act.45  In Dept. Fair Empl. & Hous. v. Marion’s Place,46 a male-to-female transgender 

individual asserted her right to wear traditionally feminine clothing as a customer in a nightclub.47  

Finding no legitimate business reasons existed, the FEHC held the nightclub’s dress code violated 

the Unruh Civil Rights Act,48 because it “impermissibly and arbitrarily discriminates on the basis of 

sex . . . .”49 However, citing to CAL. GOV’T CODE § 12949, the FEHC qualified that its decision was 

“a narrow one,” because “the Legislature has recognized California employers’ right to impose dress 

codes in the workplace, consistent with their employees’ gender identity ....”50  

While courts increasingly recognize the divide between “sex” and “gender” and the 

unfairness in permitting employers to require transgender individuals to satisfy a stereotypical male 

or female grooming standard, no firm conclusion has been made on these issues.  In order for a 
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transgender individual to make out a Title VII case on the ground that an employer’s grooming code 

is sex discrimination, s/he must show that the code places an unequal burden on one sex or the 

other.51  However, to satisfy a claim under the FEHA, a transgender individual needs to show that 

the employer’s grooming code does not allow him/her to dress consistently with his/her gender 

identity.52  This difference provides transgender individuals working in California greater protection 

against discrimination, because a showing of unequal burden is not necessary to satisfy a 

discrimination claim.   

 

II. CONCLUSION 

 

Transgender individuals have historically endured unbridled and ugly discrimination in the 

workplace. Until the past decade, they have struggled to repress or hide their gender identities to 

survive in the work environment.  With promising decisions like the ones rendered in Price 

Waterhouse and Smith, they are finally offered a possibility of federal protection under Title VII.  

However, while some courts have boldly extended protection to transgender individuals, though 

under a general cover against gender stereotyping, others have flatly denied transgender individuals 

Title VII protection.   

Luckily for California workers, the FEHA provides specific protection to transgender 

individuals by including “gender” into its definition of “sex.”  The FEHA further grants transgender 

individuals the freedom to outwardly express their gender identities in the workplace.  Clearly, 

protection under California law is broader and more specific to transgender individuals.  Title VII, 

however, offers promising hope for employees outside California that they will one day enjoy similar 

protections offered under the FEHA.  
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